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Edward Douglass White. 


The appointment of a citizen of Louisiana to 
succeed Mr. Justice Blatchford, of New York, 
on the bench of the Supreme Court of the 
United States was something of a surprise to} 
those who had assumed that New York must | 
furnish the new justice. But there was an 
appreciation of the eminent fitness of the 
choice when President Cleveland appointed 
Edward Douglass White, then in the United 
States Senate, but formerly judge of the 
Supreme Court of Louisiana. For many 
years Louisiana lawyers had been among the 
ablest and most prominent at the bar of the 
National Supreme Court, but none of them 
had been op its bench before Mr. Justice 
White took his seat, although Jobn A. 
Campbell, who was appointed to that court 
from Alabama and resigned his seat at the 
outbreak of the war, afterwards joined the 
ranks of Louisiana lawyers. 

A distinguished career was begun by Mr. 
White within a very few years after he entered 
his profession. Although he was less than 
twenty years of age when the war closed he 
had already known the experience of service 
in the Confederate army. His training as a 
scholar was obtained at St. Mary’s College, 
Emmetsville, Md., at the Jesuit College in 
New Orleans, and at the Georgetown College, 
D. C. He was admitted to the bar of the 
Supreme Court of Louisiana in 1868, which 
was only ten years before he became one of 


| in which the whole nation was interested. 
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its justices. During that brief period he had 
become prominent, not merely in professional 
circles, but as one of the leaders in the move- 
ment to overcome the ‘“‘ Burke Régime” in 
Louisiana as well as in the anti-lottery fight 
In 
1874 he was elected to the state Senate. His 
appointment to the Supreme Court of the 
state was made in 1878, and he remained on 
the bench until the appointment in 1880 of an 
entirely new court under a new state Consti- 
tution. Judge White was ineligible to appoint- 
ment at that time, as he had not yet reached 
the age of thirty-five years, which the new 
Constitution fixed as the minimum age of a 
member of that court. 

The ancestors of Mr. Justice White were 
notable people. Judicial positions were held 
in succession by his grandfather and his father 
before him. His father, who was born in 
Tennessee, was a member of Congress from 
Louisiana for much of the time between 1829 
and 1843. In an interval of such service he 
served as governor of Louisiana from 1834 to 
1838. His paternal grandfather came from 
the north of Ireland and after living in Ten- 
nessee moved to Louisiana in 1799. His 
mother was Sidney Lee Ringgold, a daughter 
of Tench Ringgold, who was for many years 
marshal of the District of Columbia. In the 
line of her ancestors was John Carter, who 
came from England in 1649 and settled on the 
estate of Corotoman in Lancashire, Va., and 
his son, Robert Carter, who became rector of 
William and Mary’s College, member of the 
Virginia House of Burgesses, and governor of 
the province, and by reason of his influence 
in the colony was often called ‘* King Carter.” 

The fact that the civil law, instead of the 
common law, constitutes the basis of the law 
of Louisiana, makes it somewhat interesting to 
observe how easily at home Mr. Justice White 
appears to be in all classes of questions that 


o, 
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come before the court. The wide range of | 
subjects covered by his opinions filed during 
the term just closed includes among other 
questions a variety of criminal matters, pro- 
bate questions, stock brokers’ contracts, fees | 
for collection of government claims, jurisdic 
tion of Federal courts, negligence of gas com- 
land titles Indian 
constitutionality of state game 


reservations, 
laws, and 
rights as to the use of the name ‘‘ Singer” on 


panies, on 


the Singer type of sewing machine since the 
expiration of the Singer patents. Nearly, if 
not quite, the latest opinion written by him is 
that in Meyer v. Richards, concerning an im- 
plied of validity a of 
Louisiana state bonds. This opinion makes 
an elaborate and learned discussion of both 
common-law civil-law doctrines on im- 
plied warranties in the sale of commercial 
paper, with the conclusion that the two great 
systems, whilst apparently divergent in prin- 
It | 


tends to the enrichment of our national juris- 


warranty on sale 


and 


ciple, reach substantially the same result. 


prudence to have a representative of the civil 
law in the councils of the Supreme Court, 
especially when unsettled questions of un- 
written law must be answered by judicial 
reason; and Mr. Justice White has clearly | 
demonstrated that civil-law training does not 
prevent the clearest grasp of the doctrines of 
common law. 


- 


The Problem of Crime. 


‘* The issue before the country is not money 
or the tariff, but whether or not we are able 
This 
is the startling statement said by the Ameri- 
can Law Register and Review to have been 
made not long since by Judge Parker of the 
United States district court in his charge to a} 
grand jury. While most of us pay little heed 
to the endlessly continued story of murders in 
the daily press, our attention may be arrested 
by Judge Parker's statement that the persons 
murdered last year numbered more ‘‘ than our 
standing army at the outbreak of the civil 
war.” A late issue of ‘‘The Law Journal” 
(London) comments on a new volume of | 
criminal statistics published by the home 
oftice showing that convictions for burglary, 
robbery, fraud, and forgery are increasing 
even when reckoned per hundred thousand of 
the population, and that ‘‘ nearly a third of the | 
burglaries are commiited by youths between 
sixteen and twenty-one.” 


to guarantee people protection to life.” 


COMMENT. 


If such crimes are really increasing, espe- 


cially among the young, what does it signify ? 


Pessimists will assume solemnly to mourn 
the decadence of mankind and contemplate 
the increasing solitude of their own virtue. 
But healthy, normal men, citizens of every 
class who have a thought above their own 
stomachs and constitute the forces of civiliza- 
tion, ought to be startled into earnest investi- 
gation of the causes and the remedy. There 
is much discussion of reforms in criminal 
procedure to secure more promptness and 
certainty of convictions. These indeed are 
greatly needed in many jurisdictions, if not 
in all. 
rather than to aid justice are still too common 
and successful. ut all that can possibly be 
accomplished for the prevention of crime by 
better enforcement of law is but a part, and a 
small part, of what needs to be done. 

To permit the constant reinforcement of the 
ranks of criminals by youthful recruits, if 
there is any way to prevent it, is unspeakable 
folly. Much of it can be prevented by a 
proper attempt. Never was there a clearer 
application of the saying that prevention is 
better than cure. Yet our chief remedy for 
crime continues to be the punishment of crim- 
inals, while we stupidly permit great armies 
of children to be reared as criminals without 
even attempting to train them for anything 
else. Before they reach maturity they begin 
a life-long guerrilla war upon society. Only 


Technicalities and quibbles to prevent 


}a small beginning has yet been made toward 
| carrying out a more rational policy of saving 


children from crime. That more is not done 
to this end is due to many causes. The short 
sighted penuriousness of tax-payers who pay 
as the cost of crime many times more than 
they are willing to pay for its prevention, the 


| mistaken notion of an inherent right of parents 


to the control of children even when rearing 
them as criminals, the partisan squabbles 
which largely monopolize the attention of 
legislatures, and above all the inertia and in- 
difference of the multitude of good citizens 
who are not yet fully awake to the problem, 
all combine with other things to make the 
progress of common sense and humanity in 
this matter very slow. But if slow the prog- 
ress is sure. The saving of children from 
criminal associations and training will take 
chief place among the remedies for crime as 
soon as the common sense of men geis fairly 
at work upon the problem. The statesmen of 
coming years will not pinch paltry appropri- 


| ations for the work of transforming inchoate 
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young criminals into citizens or complain of | keep mischievous fingers from forbidden ob- 
extravagance because such work costs more/| jects. Although character cannot have much 
than mere prison accommodations. that is noble or lovely until it has risen above 
The oft discussed question of regulations to | the plane of penalties and prohibitions, it be- 
check the breeding of criminals may possibly | gins among these and is supported by them 
deserve attention. But attempts to limit the | until they are outgrown. In the history of 
offspring of those who rear criminals must | individuals, as well as in the history of the 
meet difficulties that are almost insurmount-| human race, the decalogue of ‘* Thou shalt 
| able. Little can be hoped from them. | not’s ” precedes the new commandment * That 
But the causes of crime, the baits of crime, | ye love one another.” 
the local surroundings in which it is rankest,| Thus, ‘‘ law is a school-master” to hold us 
the chief modes of its propagation, the influ- | by fear of it only so long as we need its disci- 
ences which stimulate it, will all receive care-; pline. ‘‘ How use doth breed a habit in a 
ful attention and investigation when public | man!” and the longer a man may be kept in 
intelligence attacks the problem of crime in| a course of lawful conduct, even if restrained 
real earnestness. It is not too much to hope| by mere fear of the law, the more his very 
that legislatures may yet deem the ravages of | habit tends to keep him from breaking out 
crime worthy of at least as much attention as the | into crime. 
diseases of cattle or the habits of the chinch bug. But the larger purpose of a law against 
crime or vice is the protgction of the innocent 
jand law-abiding. Laws to protect people 
| from being degraded, demoralized, and cor- 
rupted by worse people are those which are 


~_ 


Legislation and Morals. 


A writer in the ‘‘ American Lawyer 


” 


dis- | generally referred to as attempts to make peo 
sents from our article in the March number, ple good by law. This is like saying that 





of ‘‘ Case and Comment,” which attempted to laws against pollution of streams are attempts 
show how flippant and shallow is the usual to make water pure by law, or that laws to 
sneer against laws to restrain vice as attempts | protect the public health are futile attempts 
‘to make people good by law.” This corre-| to make people healthy by law. If there be 
spondent seems to mistake the purpose of our | any person to deny that vice as well as disease 
article, as if it really attempted to prove that | may be contagious when ‘‘ seen too oft, famil- 
| human hearts can be transformed by statute. | iar” he will of course deny this analogy, but 
He proceeds to argue that ‘‘ law may stay the | if he is a parent, he will straightway repudiate 
murderous purpose of the hand, but not the! his own doctrine whenever he sees his own 
fiendish orgies of the blood-thirsty brain.” | boy or girl in association with the vicious 
He declares that ‘‘ the only real allegiance to} The necessity of some restraint upon brazen 
right is in the mind and heart of the upright | exhibitions of the grosser forms of vice is too 
citizen. It exists there independently of stat-| plain to be denied by any one whose mind re- 
utes, decisions, penalties, and prisons,” and | tainsits health. But where shall the limit be? 
again, that ‘tno man ever inherited a charac- | It seems reasonable to say that evil which in- 
ter from any legislature.” We may agree with | volves no violence, and in which people en- 
all this without in any way limiting what was gage voluntarily, should be restrained by law 
said in the article he dissents from, since the | when it becomes a plain nuisance to the wel- 
beneficent effects of law are not limited to| fare of society. This test rests upon the judg- 
those whom it restrains but consist largely in | ment of reasonable men which may change as 
its protection to the law-abiding who need no | the times and conditions of society change. 
legal restraints. It may seem indefinite but if so it is only as 
Yet even the moral character of those whom | the tests of negligence and of nuisance are in- 
the law restrains, although it cannot be changed | definite. The judgment of reasonable men is 
by legislative fiat, is in some degree and indi-| the test of negligence or want of due care for 
rectly subject to the influence of law. To| which one member of society is held liable to 
deny this is to deny that the growth of char- | another who is thereby injured. It is also the 
acter may, especially in its beginnings, be | test of what constitutes a nuisance, for the 
aided by restraints. Few, if any, ever attain | maintenance of which, even on his own prem- 
high character who did not begin its develop- | ises, a man is liable to others who sustain in- 
ment in lessons oi obedience, such as the in-| jury therefrom. It is when vice becomes a 
fant learus when taught by slight penalties to | nuisance to society that the judgment of rea- 


4 CASE AND COMMENT. 


| 
sonable men will declare it unlawful, and as| Corpse. See CoRONER. 
the grade of intelligence and morality rises | Criminal Law; effect of conviction of crime 


upon marriage relation 

Divorce. See HUSBAND AND WIFE. 
a Electrical Uses; liability for injuries by 
electric wires in highways:— I.) General 
: ’ : rules; (II.) danger of current; (II1.) de- 
Tke Editor's Chastening. gree of care: (IV.) liability for broken, 
fallen, or sagging wires: (a) liability of 
owner; (b) presumption of negligence as 
to broken or fallen wires: (c) liability of 
party breaking them; (d) negligent de- 
lay in removing or repairing them; (¢) 
municipal liability; (V.) failure to guard 
wires from falling wires of other owners; 
(VI.) concurrent liability; (VIT.) wires 


these tests will inevitably become more strict. 


The statements in our last issue as to banks 
causing scarcity of money by hoarding it 
were too sweeping to be true. They were} 
based on inaccurate information which was 
true as to particular cases only. Failure to 
follow here the rule which we invariably fol- 
low in legal work, to take nothing at second charged by lightning; (VITL.) contributory 
hand, but to rely on original authorities only, neglige ee , 
caused the mistake. For basing such state | BVidemee, Scr 0 wets ete n 
ments, whether true or false, on anything less knowledge of the facts in or relevant to 
reliable than official statistics, the writer holds the issue:—(l.) The general rule; (II.) 
himself to be deserving of severe censure. modifications thereof: (a) in general; (b) 
as to intoxicating liquors; (c) as to wit- 


nesses 


— liad 
Index to Notes Highways; as to injuries from electric 
- wires in, see ELECTRICAL USEs. 

i i | Husband and Wife; the effect of a convic- 
LAWYERS’ REPORTS, ANNOTATED. tion and sentence of either husband or 


wife upon the marriage relation :—(I.) In 

general; (II.) necessity of a conviction; 

Book 31, Parts 3 and 4. (IIT.) effect of an appeal from conviction; 

= (IV.) effect of commutation of the sen- 

tence or of a pardon; (V.) conviction in 

Mentioning only complete notes therein con- another state; (VI.) retroactive effect of 

tained, without including mere reference notes to statute; (VIL) allegation of infamous 

earlier annotation. ’ . - 

crime; (VIII.) where crime is prior to 

marriage; ([X.) conviction as desertion; 

(X.)classed with cruelty; (XI.) conviction 

as a bar to divorce by the party con- 
victed 


Affidavits. See ATTACHMENT. 
Attachment; right toamend affidavit for: — 
Statutes permitting amendments; general 
statute of amendments; matter of sub- 
stance or form; statute denying amend- J ; 
s ; | $ rights of jurors to 
ment; rule in absence of statute; addi- | Intoxicating Liquors; & juro , 


‘ . act on their own knowledge of 
tional affidavits ; right to amend as against | 8 


third person Judge. See WITNESSES. 
Autopsy. See CORONER. | Jurors. See EVIDENCE. 
Banks; joint account in savings banks | Justice of the Peace. See also Wrr- 
Carriers; railroad employees or officers as | NESSES. 
| 


passengers :— Riding in course of, or as Power of, to order post-mortem examina- 
part of, employment; transportation to tion 


or from work; person riding for pur- | Lightning See ELECTRICAL USES 

ted » «i g AL USES. 
poses of his own 321 ah 

Cases Certified ; definiteness of question to aeerny See — 
be certified: — Whole case must not be a, ee a ee hs vane 
sent up: whole case cannot be split up necessity of a demand and refusal; (III.) 


into distinct points; importance of ques- 
tions; point of difference; question not 
general; question not abstract; question 
to be perfectly stated; question of fact 
not to be involved; nece-sary facts to be 
stated; as to sufficiency of evidence or in- 
dictment; as to demurrer; what will be 
considered; questions held proper; Illi- 
nois decisions; Iowa decisions; New Jer- 
sey decisions; Ohio decisions; Texas de- 
cisions; Wyoming decisions; criminal 
cases; tax cases 


effect of such surrender; (IV.) sufficiency 
of title tosupport; (V.) special provisions 
relating to; (VI.) in the case of a private 
corporation; (VII.) when writ refused: 
(a) insufficiency of facts; (b) in case of a 
private party; (¢) when there is another 
remedy; (d) in the absence of ouster; (e) 
prima facie title; (f) possession by an of} 
cer de facto; (g) when the title is in issue; 
(h) question of election; (i) other relief 
sought; (j) relator’s own act; (VIIi.) 
English cases 


| Master and Servant. See CARRIERS. 


Municipal Corporations; liability for 
negligence as to electric wires 


Convicts. See HUSBAND AND WIFE. 
Coroner; power of, to order post-mortem ex- 
amination 540 
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Negligence. See ELECTRICAL USEs. 

Officers. See MANDAMUS. 

Post Mortem, ‘See CORONER. 

Street Railways: liability tor negligence 
as to dangerous electric currents on wires, 
see ELECTRICAL USES. 

Telephones; liability for negligence as to 
dangerous electric currents on wires, see 
ELECTRICAL USEs. 

Trial. See EVIDENCE. 

Witnesses; competency of judge as witness 
in a cause on trial before bim:—(I.) Rule 
as to judges; (II.) justices of peace 


The part containing any note indexed will 
sent with Case and Comment for one year for $1. 


~-- 


Among the New Decisions. 


Adverse Possession. 


An exception to the usual rule that adverse 
possession cannot operate against a remainder- 
man during a life tenancy is presented in the 
case of Nelson ». Davidson, 160 Ill. 254, 31 L. 
R. A. 325, holding a remainderman who was 
under no disability to be barred by seven 
years’ possession, with payment of taxes, 
under a deed purporting to convey the remaip- 
derman’s interest, although there was an out- 
standing life estate. 


Attachment. 


The substitution of an entirely different and 
distinct cause of action for the one set up in a 
complaint and affidavit for attachment is held 
in Heidel », Benedict (Minn.) 31 L. R. A. 422, 
to operate as a discharge of the attachment as 
to an assignee for creditors. Ina note to the 
case the authorities as to the right to amend 
an aftidavit for attachment are collated. 


| Johnson (Ala.) 31 L. R. A. 
no excuse for ejecting him at night at a place 


Banks. 


An entry of an account in a savings bank 
in the names of husbandand wife, subject to the 
order of either and to survivorship on the death 
of either, made by a transfer of funds from 
a former account in the name of the husband 
alone, but designating his wife as the person 
to whom payment should be made in the event 
of his absense or death, is held, in Metropol- 
itan Sav. Bank ». Murphy (Md.) 31 L. R. A. 
454, to make a new account entirely separate 
and distinct from the former, so that the test- 
amentary character of the old account would 
not inhere in the new one and make it admis- 
sible to probate. The authorities upon joint | 


COMMENT. 


accounts in savings banks are found in a note 


| to the case. 


The refusal by a banker to honor a deposit- 
or’s check for the alleged reason that he has 
not sufficient funds to pay it, which is not 
true, is treated in Svendsen ». State Bank 
(Minn.) 31 L. R. A. 552, as a slander of the 
maker in his business, if he is a merchant or 
trader, for which he is entitled to recover 
general compensatory damages. 


Carriers. 


A civil engineer of a railroad company, 
traveling on duty for the company upon a 
pass exempting it from liability for injuries 
to his person or property, is held, in Texas & 
P. R. Co. v. Smith (C. C. App. 5th C.) 31 L. 
R. A. 321, to occupy the position of an em- 
ployee, and not that of a passenger, so that he 
assumes the risk of injury from the failure to 
provide a switchman at a bridge which falls 
under the train, if it was his duty to look after 
the maintenance of such bridges. A note to 
the case presents the authorities on railroad 
employees or officers as passengers. 

The question whether an electric car is to 
be classed with horse cars, or with ordinary 
railroad cars, in respect to the matter of neg- 
ligence in getting on or off while the car is in 
motion, is decided in Cicero & P. St. R. Co. 2. 
Meixner, 160 Ill. 320, 31 L. R. A. 3381, by 
classing the electric car with horse cars, 
making the question of negligence in board- 
ing or leaving it while in motion a question 
for the jury. 

The intoxication and misbehavior of a pas- 
senger which authorizes his expulsion from a 
train is held, in Louisville & N. R. Co. ». 
to constitute 


arc 
372, 


from which he can escape only by following 
the roughly ballasted railroad track and cross- 
ing a cattle guard on one side or a bridge on 
the other. The extent of his intoxication, 
and the conductor’s knowledge of it, and the 
safety of the place of ejection, are held to be 
questions for the jury. 

The cursing, abuse, and maltreatment of a 
person by an agent of an express company 
immediately atter refunding to the former the 
amount of overcharges which he had come to 
the express office to obtain, are held, in Rich- 
berger v. American Express Co. (Miss.) 31 L. 
R. A. 390, to constitute a part of the ves gesta@ 
and make the company liable for the tort. 
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The abuse of a fellow passenger by a drunken 
and disorderly passenger is held, in Lucy 
v. Chicago Gt. W. R. Co. (Minn.) 31 L. R. A. 
551, to make the carrier liable if it failed to 
exercise proper police powers for the protec- 
tion of the passenger. 


Cases Certified. 


A certificate of the question whether or not 
a demurrer should be sustained to plaintiff's | 
petition is held, in Waco W. & L. Co. ?. 
Waco (Tex.) 31 L. R. A. 392, to be insufficient 
as a statement of the ‘‘ very question to be de- 
cided,” under a statute as to the certification 
of questions. The definiteness of a question 
to be certified under the statutes of the United 
States and several of the states is considered 
in a note to the case. 


Civil Service. 


The self-executing mandate of the New 
York Constitution of 1894, art. 5, § 9, requir- 
ing civil service appointments to be made 
according to merit and fitness by compet- 
itive examinations so far as is practicable, 
is held, in People, McClelland, 7. Roberts, 148 
N. Y. 360, 31 L. R. A. 399, to apply to the 
department of public works, which under the 
former Constitution was not subject to civil 
service statutes. 


Commerce. 


Exempting from a license tax on peddlers 
those manufacturers who have paid taxes on 
capital employed is held, in Com, ®. 
(Va.) 31 L. R. A make the 


unconstitutional as a regulation of commerce, 


Myers 


as 
379, 


to license 
when applied to a nonresident agent selling 
goods of a nonresident corporation. 


Constitutional Law. 


A 


fees in actions to recover possession of land 


statute allowing reasonable attorney’s 
taken without compensation for a railroad 
right of way is held, in Cameron v. Chicago, 
M. & St. P. R. Co. (Minn.) 31 L. R. A. 553, to 
be valid notwithstanding a claim that it con 
stitutes partial or unequal legislation by dis- 
criminating against railroad companies. 


Contracts. 


An oral contract to manufacture and furnish 


ironwork for a brick building, according to 
special designs and measurements, suitable 
only for use in that particular building, is held, | 


in Heintz». Burkhard (Or.) 31 L. R. A. 508, to| 


COMMENT. 


be for work, labor, and material, and not for 
the sale of personal property within the stat- 
ute of frauds. 

A contract by a lumber company to purchase 
its ‘‘requirements” of coal for the season is 
held, in Minnesota Lumber Co. v, Whitebreast 


| Coal Co. 160 Ill. 85, 31 L, R. A. 529, to be 
| sufficiently certain and mutual to be valid. 


A contract giving another the control of 
the voting of stock in consideration of secur- 
ing to the owner an office in the corporation 
is held, in Gage v. Fisher (N. D.) 31 L. R. A. 
557, to be illegal, even if there are other valid 
considerations for the agreement, 


Corporations, 

A sale of the entire manufacturing plant, 
including patents, process, and goodwill, of a 
corporation, with an agreement that it will 
never again engage in the same business, is 
held, in McCutcheon v. Merz Capsule Co. (C. 
C. App. 6th C.) 31 L. R. A. 415, to be ultra 
vires and void when made in consideration of 
stock in a new corporation, without intending 
to wind up the old one, but to exercise its life 
and activity through the other company. 

An attempted organization of a corporation 
under a supposed charter obtained uncer the 
laws of another state, when no authority for 
the grant of such charter is shown or any use 
of it in the state of its creation, is held, in 
Duke ». Taylor (Fla.) 31 L. R. A. 484, to ren 
der the participants in the attempted organiza 
tion liable as partners. 

A judgment confessed by a corporation in 
favor of persons who loaned its directors 
money for the understood purpose of purchas- 
ing shares in the company is held, in Adams 


|& W. Co. v. Deyette (S. D.) 31 L. R. A. 497, 


to be void as to other creditors of the corpora 
tion when this was done when the company 
was insolvent. The decision is put on two 
one, that an insolvent corporation 
cannot prefer creditors ; and the other, that a 
corporation cannot create a debt by borrowing 
money to purchase its own stock, 


grounds: 


The president and secretary of a corpora 
tion are held, in City Elec. St. R. Co. ». 
First Nat. Exch. Bank (Ark.) 31 L. R. A. 535, 
to be without any inherent power to execute 
negotiable notes in its name; and the exercise 
of the power by them is held not to raise a 
presumption of authority, in the absence of a 
usage or custom from which it can be implied. 

The liability of directors of a corporation 





CASE AND 


for incurring indebtedness in excess of its 
capital stock paid in is held, in Tradesman 
Pub. Co. v. Knoxville Car-Wheel Co. 95 
Tenn. 634, 31 L. R. A. 593, to include bonded 
indebtedness of the corporation; and the 
amount of stock to which the debts are limited 
is considered to be the amount subscribed by 
stockholders, and not the total value of the 


assets. 


Corpse. 


A post-mortem examination of a corpse with- 
out the consent of the family of the deceased | 
is held properly ordered by a coroner in Young 
». College of Physicians (Md.) 31 L. R. A. | 
540, where the death followed an injury which 
seemed insufficient alone to produce death. 
The authorities on the power of coroners to 
order such examinations are collated in a note 
to the case, 


Courts. 


The right to sell property on execution 
from a state court after a Federal court has 
appointed a receiver of the owner of the prop- 
erty is sustained in Rogers & B. H. Co. 2, 
Cleveland Bldg. Co. (Mo.) 31 L. R. A. 335, | 
where before the receivership the judgment 
was rendered against the specific property and 
a sale of it directed to satisfy a mechanic’s 
lien. ; 


| is held, in Huber ». 


COMMENT. 


on electric wires, although they are insulated, 
imposes the duty to so manage affairs as 
not to injure persons lawfully on the streets 
and make the streets substantially as safe for 
them as they were before. With these cases is 
a note analyzing all the authorities on the lia- 
bility for injuries by electric wires in highways. 

Failure of an electric-light company to take 
proper steps to receive information concerning 
the condition of its wires after a storm is held, 


| in Mitchell v. Charleston L. & P. Co. (S. C.) 


31 L. R. A. 577, to constitute actionable negli- 
gence as muck as the failure to repair them 
within a reasonable time after notice would 


| do, 


The coiling of a trolley wire over a span 
wire at the temporary termination of the line, 
thereby charging the span wire with electricity, 
La Crosse City R. Co. 
(Wis.) 31 L. R. A. 583, to be insufficient to 
make the trolley company liable to an em- 


ployee of an electric-light company who is 
| familiar with such wires and their insulation, 


but who isinjured while moving electric lamps 
by touching such span wire and an iron post 
which sustains it, at the same time, thereby 
completing the circuit, when there were cir- 
cuit brakes to prevent the post from being 
charged from the wire. 

The want of guard wires between a tele 
phone wire and a dangerous trolley wire is 
held, in McKay »v. Southern Bell Teleph. & 


| Teleg. Co. (Ala.) 31 L. R. A. 589, sufficient to 


Electrical Uses. 


The degree of care required of those who 
maintain electric wires in highways is said, 
in Denver Elec. Co. v. Simpson 
(Colo.) 31 L. R. A. 566, to be properly described 
as the utmost degree of care and diligence,— 
that is, the highest degree of care, skill, and | 
diligence, so as to make the wires safe against 
accidents so far as such safety can be secured 
by the use of such care and diligence; although 
the court thinks it preferable to describe it as 
the reasonable care and caution which would 
be exercised by a reasonably cautious and 
prudent person under the same circumstances. 
That the care must be commensurate with the | 
great danger that exists, although the owners 
of such wires are not insurers against acci- 
dents, is the decision in City Elec. St. R. | 
Co. v. Conery (Ark.) 31 L. R. A. 570, while 
in Western Union Teleg. Co, v. State, Nelson | 
(Md.)31 L. R. A. it is said that the privi- | 
lege of carrying a deadly current of electricity | 


Consol. 


neo 


Vin, 


make the telephone company and the trolley 
company jointly liable for an injury caused 
by contact of a broken telephone wire with 
the trolley wire. 


Evidence, 


The personal knowledge which jurors may 


| have of the mental condition of a person ac- 
|cused of perjury is held, in State v. Gaymon 
/(S. C.) 31 L. R. A. 489, to be something which 


they cannot consider in arriving at a verdict. 
With this case is a note reviewing the author- 
ities on the right of jurors to act on their own 
knowledge of facts in issue or relevant to the 
issue, 


Fire. 


The liability of one by whose fault the 
property of another is burned is held, in An- 
derson v. Miller (Tenn.) 31 L. R. A. 604, to be 
unaffected by the fact that the owner may 
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have received insurance upon his property, 
and that the insurer 
gated to the claim. 


is entitled to be subro- 


COMMENT. 


junction against the use of public funds is 
held not to exist in State, Taylor, v7. Lord (Or.) 
31 L. R. A. 473, unless he is going to get hurt 


| by the transaction; and in this case the court 


Gift. 


The disposition of a large amount of prop- 
erty by gift causa mortis is sustained in Leyson 
Mont.) 31 L. R. A. 429, where shares 
of stock in a bank amounting to substantially 
the whole ownership of the bank were deliv- 


Davis 


ered as a gift without indorsement or any as- 
signment in writing. 


Husband and Wife. 


f a wife, ren- 
the husband and 


A decree of divorce in favor 
dered without service ou 
when his whereabouts were unknown, is held, 
Hunter Hunter (Cal.) L. R. A. 411, 
insufficient to estop her from subsequently al 
the death of the husband before the 


granting of the divorce. 


in 31 


leging 


An absolute dissolution of a marriage by 
sentence of the husband to imprisonment for 
life, which results under the Wisconsin stat- 
Duket (Wis.) 31 L. R 
A. 515, to be complete upon such sentence and 
This 
case has a note concerning the effect of a con 


ute, is held, in State o 
unaffected by its subsequent reversal. 


viction and sentence of either husband or wife 
upon the marriage relation. 

Utter desertion for three consecutive years, 
divorce under the 
Maine statute, is held, in Danforth v. Danforth 
(Me.) 31 L. R. A. 608, to exist where the wife 


which will authorize a 


for three years continuously and unreasonably | 


refuses to return to her husband, although 
once during the time he visited her and for 
two or three nights occupied the same bed 


with her. 


Injunction. 


An injunction against the maintenance of 

elevated railroad with ease 
ments of an abutting owner denied in 
O'Reilly v. New York E. R. Co. 148 N. Y. 
347, 31 L. R. A. 407, where the owner is un- 
able to show any actual damage to his prop- 


an interfering 


is 


erty although the easements are interfered | 
with, because its value has increased greatly | 
and in proportion to the general increase of 
values in the vicinity because of the construc- 
tion of the road 


The right of a private individual to an in. | 


|(Or.) 31 L. R. A. 
| Johnson (Fla.) 31 L. R. A. 357, on the ground 


refused an injunction against the location of a 
site for a public institution and the construc- 
tion thereof by a commission of which the 
governor was a member, on the further ground 
that the matter was governmental and execu- 
tive in its nature, with which the courts could 
not interfere by injunction. 


Intoxicating Liquors. 


Distribution of intoxicating liquors tomem- 


bers of a social club upon the written order of 


a member, at a price fixed by officers of the 
club to cover the purchase price and disburse- 
ments in serving, is held, in People v. Adelphi 
Club, 149 N. Y. 5, 31 L. R. A. 510, to be law- 
ful without taking out a license under N. Y. 
Laws 1892, chap. 401, where the club was in- 
corporated for a legitimate purpose to which 
the furnishing of liquors to its members was 
merely incidental 


License. 


A license fee of $10 for each day’s business 
carried on by an itinerant merchant, without 
any discrimination on account of the extent 
of business or length of time it is carried on, 
is held, in Carrollton . Bazzette, 159 II. 
284, 31 L. R. A. to be void because un- 
reasonable, burdensome, and in general re- 
straint of trade and prohibitory of the business. 
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Jes, 


Mandamus. 


Mandamus to compel the delivery of the in 
signia of an office to one who has a certificate 
of election thereto and who has qualified 
thereunder, is sustained, in Stevens ov. Carter 
342, and State, Lamar, o. 


that such certificate is prima facie evidence 
of title; and the courts in such a proceed- 
will adjudicate the actual title. 
With these cases is a note on the whole sub- 
ject of mandamus to compel currender of 
office. 


jog not 


Municipal Corporations. 


The obligation of a town which has elected 
to establish a light plant, to purchase a private 
plant already in operation, is enforced in Citi- 
zens’ Gaslight Co. v. Wakefield, 161 Mass. 432, 
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31 L. R. A. 457, by virtue of Mass. act 1891, 
chap. 370; and it is held that a town availing 
itself of the statutory authority to establish a 
light plant cannot attack the act as unconstitu- 
tional so far as it obliges it to purchase an ex- 
isting plant and makes no provision for a jury 
trial as to value. 


Partnership. 


The use of partnership property by mem- | 


bers of an insolvent firm to pay their individuai 
debts, leaving the partnership debts unpaid, 
is held, in Jackson Bank v. Durfey, 72 Miss. 
971, 31 L. R. A. 470, to be unlawful, although 
the rights of partnership creditors are regarded 
as derivative, resting upon the equities of the 
partners as between each other. 


Poor. 


The right of a county which under direction 
of the law has furnished necessaries to an in- 
digent and helpless father, to recover therefor 


Waters. 


The right of a house of correction to be fur- 
nished water without pay is denied, in Detroit 
v. Board of Water Commissioners (Mich.) 31 
L. R. A. 463, where the institution was under 
the control for the most part of a board of in- 
spectors, and not of the city council, although 

| the city was obliged to pay its expenses so far 

|} as they exceeded its earnings, since any such 

burden belongs to the whole body of taxpayers 

| of the city, and not to those only who are pri- 
vate consumers Of water. 

Deepening the natural outlet of a pond or 
marsh to aid the drainage, although it causes 
some additional overflow upon the land of 

| another owner, is held, in Gilfillan 7. Schmidt 
(Minn.) 31 L. R. A. 547, to be lawful and to 
| give no right of damages to the owner of the 
| overflowed land, if he could protect himself 
against the overflow at a small expense com- 
pared with the benefit resulting to the other 
party from the improved drainage of his lands, 


in an action against children whose duty it | 


was to furnish the same, but who refused to 
do so, is sustained in McCook Co. v. Kam- 
moss (5S. 
statute imposing the liability upon children to 
maintain the parent prescribes no procedure 
for enforcing the duty. 


Public Improvements. 


Although local assessments by frontage have 


been generally held valid, an ordinance for | 
local assessment by the front foot is held in- | 
valid in Violette o. Alexandria (Va.) 31 L. R. | 
A. 382, where the statute provided for assess- | 


ments according to benefits. 


Schools. 


A school district which has collected taxes 
upon lands which belong in another district, 
but which have been located within the former 
through a mistake of the clerk, is held, in 
Walser v. Board of Education, 160 Ill. 272, 31 
L. R. A. 329, to be not subject to an action 
for the amount of such taxes, either by the 
other school district or by the taxpayer, if he 
voluntarily paid it. 


Trademarks. 


The words ‘‘Fire-Proof Oil” are denied pro- 


tection as a trademark in Scott v. Standard | 


Oil Co. (Ala.) 31 L. R. A. 574, when claimed 
for illuminating oil, since they are descriptive 
of oil which is not inflammable although it is 
not literally proof against fire. 


D.) 31 L. R. A. 461, although the} 


Witnesses, 


Testimony of a judge as a witness in a crim 
inal trial over which he is presiding is held, in 
Rogers v. State (Ark.) 31 L. R. A. 465, to be 
improper and to constitute a material error, 
jeven if the testimony is subsequently ex 
cluded. A note to this case reviews the au- 
thorities on the competency of a judge as a 
witness in a cause on trial before him. 


legal Periodicals. 


The first number of ‘‘The Indiana Law 
| Student,” published by the students of the In- 
diana Law School of the University of Indian- 
apolis, has appeared. It opens with an address 
| of rare excellence by Judge Grosscup on ‘‘ The 
Lawyer of the Future—His Duty to the State.” 
Other commencement addresses make this an 
| exceptionally interesting number among legal 
| journals. 


Ghe Humorous Side. 


HEELING AND Tow1nc.—To justify his 
statement that towing a disabled vessel is al- 
ways a salvage service, a Federal judge says : 
‘*Courts, judges, and lawyers of the interior 
are apt to assimilate this service to towing on 
the inland canals and rivers of the country, 
and‘are apt not to realize the full nature of 
| towing at sea. In the towing of a canal boat 
| by a mule on a towpath, there is no danger of 
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the boat running into the stern or sides of the 
mule, or of the mule’s backing down from the 
towpath and driving its heels into the stem of 
the canal which stem.” The 
judge says nothing about the danger of the 
mule’s heels driving uft into its driver on the 
towpath. 


boat, has no 


But such heeling instead of towing 
might make a case for salvage services if the | 
driver should be saved 

Gor Ir In THE EyE.—Some West Virginia 
** De- 
fendant’s counsel, in their able, scholarly, and 


attorneys get hit by a beam as follows : 


exhaustive brief, complain of the admission 
into the record by the circuit court of ‘ a mass 
of useless verbiage and trifling repetition,’ 
which they ask this court to remedy. In view | 
of the many exceptions and instructions, ‘ use 
less in verbiage and trifling in repetition,’ with 
which the counsel have incumbered the record, 
their attention is respectfully called to the cel- 
ebrated decision of a beam against a mote, 
with which they are familiar.” 
Tue Pay Day OF THE Sarnts.—An action 
yrought in Russia not 


long ago to collect a 


‘St. Henry’s Day” disclosed 


ote payable on -* 
he curious fact that among all the Henrys of 
Christendom not one had broken the record 


or holiness enough to obtain canonization. 


An English or American judge would perhaps 


have solved the problem by holding the note 
payable on demand, or at the end of the en- 
ling year, as the day intended by the prom 
sor must surely pass in a complete revolution 
of our planet round the sun. Possibly a judge 
of classical tastes might have thrown in some 
pleasantries about the ‘‘ Greek Calends,” and 
the advantage of contracting obligations which 
mature, in the words of juvenile rhyme, ‘‘ On 
the next day after never when two Sundays 
But the 
came to judgment in a very satisfactory way. 
‘All Saints’ Day 
sarily be sacred to each and every holy man 


come together.’ Muscovite Daniel 


” it was evident, must neces- 


who is worthy to be called a saint ; and unless 

St. Henry” was an absolute fraud, he must 
have some share in the honors of that day. 
Accordingly the note was declared to be pay- 
able on November Ist, and the holder went on 
his way rejoicing. No question seems to 
have arisen over the rule as to recognizing 
fractions of a day. 

JUDICIAL SATIRE.—A Missouri judge, while 
concurring in a decision that a lady whose 
gauzy dress is set on fire on an open street car 
by a match thrown by another passenger has 
the carrier, takes 
occasion to chasten his associates for alleged 


no cause of action against 


COMMENT. 


inconsistency by comparing this decision with 
one rendered by them in Fuchs ». St. Louis, 
holding a city was liable for an explosion of 
gas in a sewer where it was generated from oil 
which had leaked into it. He says: ‘ Let 
me ap} ly to the case in hand the principles so 
succinctly and lucidly announced and lumin- 
ously expounded in Fuchs’s Case. And in 


| making such application I find that this case 
| is far stronger in its facts for warranting a re- 


covery than that case, for the reason that 
matches, since their invention, and when in 
careless hands, have frequently set fire to 


dresses and other things, thereby causing ex- 


tensive conflagrations. And it isa well-known 
fact (a fact so well known that judicial notice 
may be taken of it) that men ride in these 
‘open summer cars,’ that while thus riding it 
is quite a common occurrence for them to 
light and smoke cigarettes. And it is also a 
common and well-known fact that ladies, in 
warm weather, frequently wear dresses of a 
light, gauzy, and tinder-like material, as that 
worn by plaintiff. So that on the 9th day of 
August, 1891, in that ‘open summer car,’ you 
have assembled in close juxtaposition all of 
the constituent elements and conditions neces- 
sary to cause the injury which actually did 
occur. True, it does not appear that a lady’s 
dress ever took fire from the careless dropping 
of a match in an ‘open summer car,’ but that 
such and similar occurrences have taken place 
from that and similar causes in other localities 
is a matter of common knowledge and com- 
mon observation ; while, on the other hand, 
such an accident as that of a sewer exploding 
has never (according to the evidence in Fuchs’s 
Case) occurred before since this terrene firs 
swung her green disk into her ceaseless orbi 
around the sun.” Further on he says again: 
‘*And coupling together by quotation and 
paraphrase the forceful thoughts of my two 
distinguished associates within the narrow 
confines of a single page, I may, using as few 
as possible of my own poor words, by way of 
comment, observe further that, had such fire 
extinguishers, or a tank of water on top of the 
car, with suitable bose attached, extending 
down into the car, been provided, ‘so as to 
allow the direct escape’ of water at that point 
onto the burning dress, ‘it may be that the 
disaster would have been avoided.’” His con- 
clusion is that to discover why plaintiff in the 
explosion case should win while plaintiff in 
the dress conflagration case should lose ‘‘ will 
require something more penetrating and pow- 
erful than a cathode ray.” 
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